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Every Saturday precisely at noon, a crowd of mothers gathers in 
front of the gates of Lycée de Galatasaray, a prominent francophone 
high school situated at the center of Istanbul’s bustling downtown 
district in close proximity to Taksim Square. These mothers, with 
pictures of their sons and daughters, stand in silence, with resolve 
but no resolution to their demand for justice. These are the moth-
ers of the disappeared in Turkey, mothers of bodies that have van-
ished, or more accurately, bodies that have been made to vanish. 
These mothers do not know whether their sons and daughters are 
dead or live; their fates are uncertain. They remain unaccounted 
for, except on the rare occasion when their remains are found in 
some unmarked pit, anonymous or mass grave.

These mothers, accompanied by men and children who are the 
relatives of the disappeared, as well as a handful of activist law-
yers and human- rights defenders, hold red carnations and often 
wear white headscarves that have become symbolic of their relent-
less search for their children. Some of them have been searching 
for over thirty years, since the 1980 military coup. Others joined 
the struggle in the mid- 1990s, when the number of disappearanc-
es surged, especially in the southeast of Turkey, in the midst of 
the confl ict between the Turkish armed forces and the Kurdistan 
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Workers’ Party (pkk). The Saturday Mothers, as they have come 
to be known, began to convene in their current location in 1995 
as part of the struggle to fi nd the disappeared and to bring the 
perpetrators of enforced disappearance to justice. The weekly pro-
tests were called off in 1999 due to the intensity of police repres-
sion, after many occasions of “ridicule and insults, ill- treatment, 
or even detention and imprisonment.”1 But they recommenced a 
decade later, gaining impetus with several high- profi le public trials, 
such as “Ergenekon,” “Temizöz and Others,” and the “September 
12” trial of the surviving generals who organized the 1980 military 
coup. That some of the alleged perpetrators in the Ergenekon and 
related cases were among those accused of conspiring to create a 
criminal network within the state apparatus and plotting a coup 
raised hopes that decades of impunity for the perpetrators of seri-
ous human- rights violations against civilians since the early 1980s 
might fi nally come to an end. The prosecution of Temizöz— a for-
mer colonel in gendarmerie who was accused of conspiring with in-
formants and local paramilitary forces for the extrajudicial killing 
and enforced disappearance of twenty civilians in Turkey’s south-
east province of Şırnak between 1993 and 1995— was a watershed 
moment for families, however inconclusive and insuffi cient, rekin-
dling the hope for justice.2

The reenergized campaign of the Saturday Mothers, after having 
recurrently occupied the small square in front of the high school to 
hold vigil, thereby transforming it into a silent space of resistance 
(for 474 weeks at the time of writing), now involves issuing a dif-
ferent call each week that highlights a different person’s story.3 This 
is a tactic that serves to counteract the erasing effect of enforced 
disappearance, which renders individuals not only invisible but also 
anonymous. The Saturday Mothers’ call tries to remind the public 
that the disappeared are not just numbers but singular individuals 
who were subjected to a particularly heinous form of violence. It 
also draws attention to the fact that although each disappearance is 
singular, the script of disappearances is strikingly uniform.

Take, for example, the story of Nurettin Yedigöl, known for his 
leftist politics, who was taken into custody by the police in Istan-
bul on April 21, 1981. Despite multiple witness testimonies that 
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place him at the police headquarters, with visible signs that he was 
subjected to severe torture, he never returned home and the police 
denied that he was ever taken into custody. His remains have not 
been found, and those responsible for his disappearance have not 
been prosecuted. Another example is the relatively better known 
case of Hasan Ocak, who was recently commemorated on the an-
niversary of his disappearance. Ocak, a teacher by training and a 
leftist, was last seen leaving work to go home on March 21, 1995. 
On his way, he was intercepted by the police and taken into cus-
tody. Despite witness testimonies that place Ocak at the Istanbul 
headquarters of the antiterrorism police, his custody was never of-
fi cially acknowledged. After a two- month search for his body, he 
was found in an anonymous grave with marks of torture all over 
his body. Those responsible for his death were not found.4 More 
than a decade separates these disappearances; one occurred under 
military rule, the other long after the democratic regime was rees-
tablished (after three years of military rule, the fi rst elections took 
place in November 1983, transferring the government to civilian 
hands).5 Despite this difference, the leftist political identity of the 
individuals who were targeted for the practice of enforced disap-
pearance and the offi cial denial and concealment of their fate were 
remarkably alike.

The fact that both these disappearances took place in Istanbul 
should not be taken as representative of the geographical distribu-
tion of enforced disappearances in Turkey. The areas where most 
enforced disappearances have been recorded are the eastern and 
southeastern regions where the Kurdish population is concentrat-
ed, especially in those provinces that have been ruled by a regional 
“state of emergency.”6 This legislation, which basically enabled the 
continuation of martial law under a democratic regime during the 
two decades of armed confl ict with the pkk, gave governing of-
fi cials extraordinary provisions to override constitutional rights 
and liberties and enabled them to enjoy discretionary powers with 
impunity.7 The script of the disappearances in this region is, once 
again, similar. Take the cases of Kemal Birlik and Zeki Alabalık, 
who were recently commemorated by the Saturday Mothers. These 
individuals were imprisoned for “aiding and abetting terrorism” 
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for three years and nine months. On March 29, 1995— the date of 
their discharge— their relatives Abdulbaki Birlik and Zübeyir Birlik 
went to Mardin Prison to pick them up. Neither the prisoners nor 
the relatives were ever seen again. The prison authorities declared 
that the prisoners had already been discharged, thus washing their 
hands of any responsibility. The remains of these individuals were 
not found until June 13, 2013, eighteen years after their disap-
pearance, when an offi cial excavation into an unused well was 
conducted after the long- standing struggle of the Human Rights 
Association (ihd). Similarly, a recent discovery in another well in 
Mardin revealed the remains of Abdurrahman Coşkun, who was 
taken into custody by the gendarmerie from his home in Mardin 
on October 29, 1995. His family did not hear from him again. Nei-
ther were the six others taken into custody with him ever found. 
When asked, the gendarmerie informed the family that Coşkun 
had been released and that he probably joined the guerrillas. His 
remains were identifi ed and properly buried only on March 14, 
2014. These examples, which come from the same province under 
“state of emergency” rule, suggest that the recurrent targets of en-
forced disappearance in this region were marked by their Kurdish 
identity and often suspected of having ties to the pkk.

Unfortunately, there are plenty of other stories that are in dire 
need of dissemination, discussion, and remembrance so that more 
bodies can be retrieved, the search of distraught families can be 
put to rest, and the perpetrators of enforced disappearance can be 
brought to justice. The recent report by the Truth, Justice, Memory 
Center in Istanbul, as one of the pioneering efforts to analyze dis-
appearances in Turkey, cites at least 1,353 cases of enforced disap-
pearance that have occurred in the last three decades of Turkey’s 
turbulent history (ut, 25).8 The authors of the report note that 
the fi gure is far from defi nitive; indeed, the actual numbers may 
be much higher.9 However, even a provisional analysis reveals cer-
tain distinguishable patterns regarding the distribution of disap-
pearances over time and space, namely, that while enforced disap-
pearances were utilized as a tactic since the 1980 military coup, 
they became most intense in the mid- 1990s, and that they occurred 
mostly in the provinces ruled by the “state of emergency,” but also 
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in big cities such as Istanbul and Adana. Diyarbakır— the city that 
is also notorious for the brutal practices of torture perpetrated in 
the military prison that bore its name— ranks fi rst in the number 
of disappearances (followed by Şırnak and Mardin).10 The report 
also calls attention to the most frequent targets of enforced disap-
pearance, “the politicians, notables and local leaders of the Kurd-
ish community,” and, especially in the areas outside the emergency 
region, “university students with links to leftwing politics, mili-
tants in connection with diverse leftwing politics, various fi gures 
that formed local democratic public opinion, or to summarize, 
people from all dimensions of political opposition were forcibly 
disappeared throughout the 90s” (ut, 25). The authors conclude 
that “enforced disappearance is a strategy that was systematically 
implemented throughout the 90s” (ut, 24– 25, emphasis added). 
They suggest that enforced disappearance should therefore be un-
derstood as part of “state terrorism” and placed in close kinship 
with similar experiences in South American countries (ut, 81).

Indeed, disappearances in Turkey, though relatively little known, 
reveal many similarities with the disappearances that have oc-
curred in Latin America since the mid- 1960s, in relation to which 
the term “disappearance” was originally coined.11 However, even 
though enforced disappearances are most commonly associated 
with countries such as Guatemala, Chile, and Argentina, recent po-
litical and legal activism and scholarship have begun to show just 
how widespread this practice has been. According to the 2012 Re-
port of the United Nations Working Group on Enforced or Invol-
untary Disappearances (wgeid), the number of cases that remain 
“under active consideration” is 42,889, in a total of eighty- four 
states (out of 53,986 cases transmitted to different governments 
since the founding of the wgeid in 1980).12 Such fi gures do not 
include mass disappearances attributed to the fi rst half of the twen-
tieth century, associated with the Spanish Civil War and the Nazi 
practices during World War II. The 1941 German Night and Fog 
(Nacht und Nebel) Decree, which ordered the secret transportation 
of thousands suspected for endangering German security, is often 
cited as one of the fi rst offi cial documents that inscribes disappear-
ance as a state tactic. If one could compile a worldwide archive of 



qui parle 23:1 • special dossier40

the disappeared in the twentieth century— which would undoubt-
edly be an immensely diffi cult task, if only because the absence of 
the record inheres in the violence of enforced disappearance— the 
overall fi gure would be in the hundreds of thousands.

If we were to focus solely on the present, the fi gures are still 
alarming. According to the International Coalition against En-
forced Disappearances (icaed)— a network of organizations of the 
families of the disappeared and nongovernmental organizations— 
countries where widespread disappearances are currently taking 
place include Bangladesh, India, Mali, Pakistan, Mexico, Colom-
bia, Sri Lanka, Sudan, Lebanon, Iraq, and Syria.13 Furthermore, 
if the practice of “extraordinary rendition” is considered to be a 
form of enforced disappearance, the United States and its allies in 
the “war on terror” will have to be included in the list of coun-
tries implicated in this practice.14 icaed argues that the reluctance 
to resolve many cases of enforced disappearance emanating from 
the Philippines, Indonesia, Timor- Leste, Nepal, El Salvador, Guate-
mala, Peru, Algeria, Egypt, and Morocco continues to be of grave 
concern. Russia has already been convicted at the European Court 
of Human Rights for the enforced disappearances that it has perpe-
trated in Chechnya since 1999, whose numbers are estimated to be 
as high as fi ve thousand by Amnesty International.15 According to 
the report of the Independent People’s Tribunal of India (organized 
by the Human Rights Law Network), the number of people who 
have been forcibly disappeared by the Indian armed forces in Kash-
mir is around ten thousand, but no court case has yet been able to 
pierce the shield of impunity of the perpetrators.16

In the face of mounting evidence that enforced disappearance is 
a prevalent practice that states across the globe resort to (or have 
resorted to), it is diffi cult to sustain the argument that enforced 
disappearance is an exceptional phenomenon. Rather, it appears 
as one among the many tactics that are deployed by state appara-
tuses and their paramilitary affi liates against civilians, especially 
those considered to be in the political opposition. These tactics, 
generally studied under the controversial concept of “state terror-
ism,”17 are utilized in order to create a general climate of fear and 
intimidation to ensure the submission of the population at large.18 
This ensemble of violent practices tends to involve one or more of 
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the following: stop and search, beatings, arbitrary and indefi nite 
detainment, torture under custody, sham trials, systematic depriva-
tions (of food, drinking water, housing, health care), house demo-
litions, forced displacement, and extrajudicial executions, among 
others. Enforced disappearance, though it may not be as wide-
spread as torture, for example, is far from a rarity.

However, enforced disappearance can be interpreted as an “ex-
ceptional” phenomenon if this term is taken to indicate the condi-
tions in which emergency legislation is utilized to suspend consti-
tutional protections or the rule of law is temporarily or altogether 
abrogated while sovereign violence is unleashed in the service of 
securing the existing order or pursuing related security objectives.19 
In a “state of exception,” either declared or assumed, the state uses 
extralegal sovereign violence against its own people (but not only), 
justifying this practice in reference to the dictates of necessity in 
order to combat an emergent threat— a threat that must be elimi-
nated without abiding by the constraints that a system of rights im-
poses on power. It will be remembered that for theorists of modern 
sovereignty such as Carl Schmitt, for example, the ability to decide 
on the exception was hailed as the very hallmark of sovereignty, 
even as it remained a transgression (if a necessary transgression) 
from the norms of government.20 By contrast, theorists of con-
temporary sovereignty, such as Giorgio Agamben, go even further 
and diagnose our present in a more harrowing way. Accordingly, 
in the state of exception— where neither law and fact nor the ju-
ridical and the political can be distinguished from one another— 
anomie reigns and violence is boundless.21 Agamben’s description 
of this state as a topological “no- man’s land” uncannily resonates 
with the image of a terrain defi ned by the practice of enforced dis-
appearance. Agamben argues that the state of exception, which 
should be understood not as a special kind of law (i.e., emergency 
legislation, martial law, etc.) but the suspension of the juridical 
order itself, or the purposeful production of a juridical void, has 
become the “dominant paradigm of government” (se, 2). In other 
words, in the hegemonic governmental paradigm of security, in-
stances of extralegal sovereign violence have become as routinized 
as the prominence of executive government.22

Following this thread, many political theorists have persuasively 
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shown that the state of exception should be understood not as sim-
ply an aberration and abuse of sovereign power but rather as a 
constitutive and structural feature of modern state sovereignty. In 
contemplating enforced disappearance, the growing body of schol-
arship on the “exception” helps steer us away from the public dis-
course of a few “rotten apples” in the state security apparatus who 
might be deemed responsible for the violent excesses of states (if 
anyone is blamed at all). It directs us instead toward a more theo-
retical register, that of sovereign power, in its relation to violence 
and law, the body and history. It is on this register that I would also 
like to proceed. While I begin from the premise that enforced dis-
appearance is a form of violence most commonly observed in situ-
ations that correspond to “states of exception,” I would eventually 
like to problematize this exceptionality, which, as I hope to show, 
is intimately connected with a predominantly juridical conception 
of sovereignty. My main goal, however, is to examine the specifi city 
of enforced disappearance in the arsenal of terror tactics utilized by 
state apparatuses in order to delineate its role as an invisible form 
of violent punishment, and, further, to interpret its invisibility as a 
sign in itself— one that leads us to look for the theoretical condi-
tions of possibility of sovereignty’s relationship with those subjects 
it selectively designates as the targets of its violence.

Invisible Punishment

What distinguishes enforced disappearance from other forms of 
sovereign violence utilized as tactics of terror? The International 
Convention for the Protection of All Persons against Enforced Dis-
appearance provides a legal defi nition. Accordingly, enforced dis-
appearance is

the arrest, detention, abduction or any other form of depriva-
tion of liberty by agents of the State or by persons or groups of 
persons acting with the authorization, support or acquiescence 
of the State, followed by a refusal to acknowledge the depriva-
tion of liberty or by concealment of the fate or whereabouts of 
the disappeared person, which place such a person outside the 
protection of the law.23
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Building upon this defi nition, I would like to highlight several im-
portant characteristics of enforced disappearance. First, enforced 
disappearance is not a simple but an agglutinative human- rights 
violation; it violates different rights both simultaneously and seri-
ally. According to Amnesty International, among the rights that 
enforced disappearance violates are the right to security and dig-
nity of person; the right not to be subjected to torture or other 
cruel, inhuman, or degrading treatment or punishment; the right 
to humane conditions of detention; the right to a legal personal-
ity; the right to a fair trial; the right to a family life; and, when the 
disappeared person is killed, the right to life.24 Second, enforced 
disappearance can also be envisioned as a concentric human- rights 
violation; in other words, it targets not only the disappeared but 
also others, beginning most intensely with the immediate family 
members of the disappeared and pervading the public at large in 
concentric circles of effectivity. It intimidates, demobilizes, depo-
liticizes, and ultimately reduces individuals to passivity with the 
threat of disappearance.

Third, although enforced disappearance may, and often does, 
involve arbitrary and indefi nite detainment, torture, and killing, 
it is not reducible to any of these violations. As Avery Gordon has 
stated, “while torture always accompanies disappearance, and 
death almost always is its consequence, disappearance is not just 
a euphemism for torture and death”; it is a “thing in itself.”25 Its 
distinguishing features are the individual’s forcible and often secret 
removal, clandestine detention, and the subsequent uncertainty as-
sociated with the fate of the individual. Given the secrecy and un-
certainty, enforced disappearance works as a violation that has no 
temporal end, except for the production of a body, dead or alive. 
The fourth characteristic of enforced disappearance is the specifi c 
form of violence it deploys. This is a kind of violence that seeks 
not only to eradicate the person who is the target of enforced dis-
appearance but also to erase the fact that the person ever existed. 
In that sense, it is not only about the destruction of the individual 
but also the elimination of the individual’s prior presence. Writing 
on the mothers of Plaza del Mayo, Margarite Bouvard argues that 
the “terrible intent of disappearances [is] to annihilate the memory 
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as well as the person.”26 As Gordon aptly put it, “a key aspect of 
state- sponsored disappearance is precisely the elaborate suppres-
sion and elimination of what conventionally constitutes the proof 
of someone’s whereabouts. The disappeared have lost all social 
and political identity: no bureaucratic records, no funerals, no me-
morials, no bodies, nobody” (gm, 80). As such, enforced disap-
pearance involves an erasing violence. Finally, the terrorizing effect 
of enforced disappearance is thus generated through a dialectic of 
visibility and invisibility, of public knowledge and unknowabili-
ty (gm, 116, 70, 74– 75). That people are being “disappeared” is 
common knowledge, yet no one knows exactly when, how, or how 
many (gm, 110). If the secrecy of detainment provides the grounds 
for manufacturing this invisibility, the lack of information, the ab-
sence of proof, the offi cial denials, and disinformation contribute 
to and compound this quality.

Perhaps it is possible to understand the invisibility surrounding 
this violent practice as a symptom of the transformation of power 
relations, a new modulation of the tendency that Michel Foucault 
had identifi ed in the transition from punishment as a corporeal 
public spectacle to punishment as confi nement in a prison, hid-
den away from sight. Let us recall the contrast that Foucault theo-
retically develops when he juxtaposes the gruesome torture and 
execution of Damiens the regicide with Fauscher’s timetable for 
prisoners in the modern prison. In the painful, bloody, brutal death 
of Damiens, orchestrated by the French king, sovereign violence 
produces a terrifying spectacle that is supposed not only to dis-
suade the people from repeating the regicide but also to affi rm, by 
performing itself upon the body of its enemy, its own power.27 The 
body of the condemned thus becomes a surface upon which sover-
eignty is inscribed through a ceremonial performance. As Foucault 
argues, this is the restoration of a wounded sovereignty— wounded 
because a personal assault on the sovereign is, at the same time, a 
breach of sovereignty at large. Such an offense invites the sovereign 
to avenge the crime as an “affront to his very person” in grandeur 
and visibility, publicity and excess (dp, 48). The personalistic, ab-
solutist nature of power enacts punishment as the “sovereign’s per-
sonal vendetta,” in an intimately and extremely individuated form, 
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but through dissymmetry and vengeance.28 The spectacular torture 
entails the re- production of sovereignty through the visible and vis-
ceral elimination of its adversaries. The body of the condemned 
becomes a visible target as well as a canvas of sovereignty.

By contrast, the subsequent de- corporealization of punishment 
and its disappearance from view through the invention of the mod-
ern prison are both results of the transformation of the “criminal” 
qua the personal adversary of the sovereign into a “social enemy,” 
or the “common enemy” of society, constituted through the advent 
of popular sovereignty (dp, 90, 101, 129). This transformation en-
ables the totality of the social body to punish, but it also imposes 
restraint and “humanization” through the institutionalization of 
the power to punish (dp, 129– 30). The convicted body, instead of 
being publicly and brutally executed, is either executed in increas-
ingly “humane” ways— far away from public sight— or locked up 
in a prison cell— where it is mastered, utilized, and dominated, 
compelled to conform to norms, and, ultimately, pushed to interi-
orize its own subjection (dp, 26– 27, 138, 170, 203).

Today we need to follow through the transformation in forms of 
punishment and plot out how the corporeal and public form of sov-
ereign violence is being further displaced and reconfi gured. Building 
on Foucault’s observations, we must ask how the wounded sover-
eignty that the French king sought to heal by wounding the body of 
the condemned through a public spectacle is now being supplanted, 
not (only) by the high- security prison, which hides its inhabitants 
away from the public gaze, but, as importantly, by the prison that 
is itself hidden from sight. We must attend not only to the secret 
prison but also to the more informal and fl exible, even temporary 
and mobile detention centers and captivity sites that are impervious 
to public knowledge, whose surreptitious existence is offi cially de-
nied, and whose inhabitants, often covertly abducted into indefi nite 
captivity, are also undisclosed. They constitute what Derek Gregory 
has evocatively called “vanishing points.”29 Together they present 
us with the invisible penal architecture of the present.

This tendency of invisibilization, characteristic of enforced dis-
appearance as a state tactic, has been particularly accentuated with 
the war on terror. The secret network of “black sites,” as they have 



qui parle 23:1 • special dossier46

come to be known, operated by security agencies and connected 
with one another through transport networks that help transfer 
detainees from one country to another, render enforced disappear-
ance even more diffi cult to detect due to the transborder nature 
of this network. The dialectic between public knowledge and un-
knowability that Gordon has suggested continues through those 
“ghost” prisoners caught in this network. We can only surmise 
what is happening to them, but never know for sure. As Gordon 
has insightfully remarked, “everyone must know just enough to 
be terrifi ed, but not enough either to have a clear sense of what is 
going on or to acquire the proof that is usually required by legal 
tribunals or other governments for sanction” (gm, 110).

The contradiction between the invisibility of the new penal land-
scape and the increased visibility of subjects of government is all 
the more glaring in light of modern surveillance technologies that 
are put in place to govern uncertainty. On the one hand, the pan-
optic restructuration of everyday life continues apace, increasing 
the legibility of society to the governing eye; on the other hand, the 
invisibility of punitive practices is compounded with the emergence 
of the secret prison. These seemingly contradictory tendencies are 
united by a “new dispositif of risk that has a precautionary ratio-
nality at its core.”30 Whereas Foucault had drawn attention to the 
role of probabilistic thinking in modern governmentality and the 
development of insurance, today the management of contingency 
has led to the proliferation of a plethora of “risk technologies” 
that “do not calculate probability on the basis of past evidence, 
but rather on the horizon of what may happen in the future.”31 
Central to the new modulation of governmentality is the desire to 
tame uncertainty into a manageable risk. In the face of radical un-
certainty, the management of risk transmogrifi es into preemptive 
intervention into reality in order to enact, if not the elimination, 
then at least the controlled structuration of contingency. In the war 
on terror, Claudia Aradau and Rens van Munster have argued, we 
see the manifestation of this kind of risk management in the prolif-
eration of preemptive strikes, practices of extraordinary rendition, 
indefi nite detention, and a host of everyday technologies based on 
extensive surveillance and profi ling (“gtr,” 102– 7).
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But whereas with the modern prison the public invisibility of 
disciplinary punishment was counteracted by the publicity of the 
trial through which individuals were convicted, what we see today 
is the increasing disappearance of the trial itself. Next to individu-
als publicly convicted and destined as suitable objects of the invis-
ible torture of solitary confi nement— deemed more “humane” and 
certainly more effi cient than visible, corporeal torture— we now 
have individuals whose destiny to become the objects of extrale-
gal sovereign violence is decided by administrative fi at. Intelligence 
information is substituted for the legal process, which recedes and 
gives way to decisions made by those responsible for security en-
forcement, leading to a new prominence of violent punishment and 
secret confi nement, without the public ascertainment of its necessi-
ty and measure. Further, as Oliver Kessler and Wouter Werner have 
suggested, where a semblance of legality is sought, the language 
being utilized to justify measures such as targeted killings of those 
deemed “unlawful combatants” on the basis of alleged guilt or 
future threat incorporates legal categories that have already been 
permeated and transfi gured by the logic of risk management.32

Finally, these processes work in tandem to manufacture a new 
conception of the enemy as the justifi ed target of violence. In the 
context of enforced disappearance, the most frequent targets are 
those individuals considered by those in power to be political op-
ponents, insurgents, subversives, and rebels.33 As the relatively 
well- studied case of desaparecidos in Latin America has made clear, 
most of those who have been subject to the practice of enforced 
disappearance have been politically active individuals, dissidents, 
journalists, writers, and community leaders— in short, those who 
are deemed “subversives” and thus singled out for the terrorizing 
violence of the state.34 The record on disappearances in Turkey, 
Peru, India, and many other countries attests to a similar situa-
tion. The markers of the identity that qualify individuals as tar-
gets change; sometimes it is simply about belonging to a minority 
group— whether ethnic, racial, or religious— while at other times 
it is about having attachments to or playing a role in an ongoing 
political struggle that is threatening to the state, for a variety of 
causes. Despite these differences, the commonality is the subsump-
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tion of these individuals into the category of the enemy. Whether it 
is called the “subversive,” the “insurgent,” the “terrorist,” or the 
“unlawful combatant,” this category is invoked as the grounding 
principle of the decision to deploy violence, which in turn reaffi rms 
both the status of the target as the enemy and the necessity of vigi-
lant punishment. Insofar as the circularity of securitized decision-
ism, buttressed by the preventive/preemptive model of risk man-
agement, attempts to render the enemy a legal category, it injects 
the juridical discourse of rights with the logic of vengeance that 
once again targets the body in a highly individuated form with an 
excess of violence.

How, then, should we interpret this invisibilization of punish-
ment? If we learn from Foucault, the emergence of the secret pris-
on, though it is not currently the dominant form of punishment, 
may still very well be a telling symptom of an underlying transfor-
mation of the dominant power regime. Foucault’s interpretation 
of the movement from torture to the prison points to a three- fold 
transformation in power relations. First, there is the shift internal 
to sovereignty: a transition from monarchy to popular modality as 
the predominant form, which entails sovereignty’s democratization 
and the ascendance of rule of law. Second, there is sovereignty’s de-
cline relative to emergent forms of disciplinary power that emerge 
out of and penetrate into the domains where the sovereignty of 
the state is unable to reach as a juridical form of power.35 Third, 
weakening sovereignty is also transformed by its interaction and 
conjunction with disciplinary power, resulting in a coexistence in 
which one affi rms, co- opts, and utilizes the other, and vice versa. 
With “the old power of death that symbolized sovereign power . . . 
now carefully supplanted by the administration of bodies and the 
calculated management of life,” Foucault contends, the violation 
of the criminal’s body loses its signifi cance as the object of raw 
extraction— as a public site for the production of sovereignty— 
and becomes the vehicle of its disciplinary reproduction, by be-
ing deprived of its liberty under surveillance and tamed more as a 
soul than as a body (hs, 138– 39). The “humble modalities, minor 
procedures” of disciplinary power (such as surveillance, normal-
izing judgment, and examination) penetrate and colonize law from 
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within, transforming it and rendering imprisonment the general 
modality of punishment (dp, 170, 232). This is not to say that the 
prison, whose disciplinary function works in tandem with the se-
crecy of punishment, completely eliminates physical violence (dp, 
129– 31). Torture, insofar as it remains, is the recalcitrant trace of 
archaic, absolutist sovereignty and gets “enveloped, increasingly, 
by the non- corporeal nature of the penal system” (dp, 16). How-
ever, it does mark a tendency in which the substitution of imprison-
ment for corporeal torture points to a qualitative transformation in 
the nature of power relations writ large.

What are the theoretical consequences of this compelling ac-
count? Foucault puts forth a stark contrast between disciplinary 
power and sovereignty.36 Sovereignty, with its prohibitive charac-
ter, becomes a predominantly juridical form of power for Foucault, 
characterized almost as if it were an epiphenomenon. In terms sug-
gestive of the base- superstructure model in Marxist theory of so-
cial formations, Foucault argues that disciplinary power functions 
within society through norms upon which the laws of sovereign 
power are “superimposed,” where the pervasiveness of discipline 
exists as “the other, dark side” of sovereign power, rendered invis-
ible by its egalitarian formalism, and fi nally, where the legal subject 
of sovereignty, with rights and liberties, becomes an ideological 
representation of the embodied subjectivity of the individual pro-
duced as an effect of disciplinary power (dp, 194, 222; hs, 144; 
smd, 37, 56; pp, 64). Consequently, Foucault insists, we must look 
“outside, below, and alongside the State apparatuses” for social 
mechanisms of domination in order to understand the workings of 
power in modern societies.37 In other words, we must move from 
the epiphenomenon to the phenomenon itself, from the juridical to 
the social, to locate the “hidden abode” of power.

However, the widespread problem of enforced disappearance 
and the development of the secret punitive complex in which tor-
ture, among other forms of sovereign violence, has gained a new 
prominence suggest that perhaps Foucault was too hasty to rel-
egate sovereignty to a shadow play, even as he revolutionized the 
way we analyze power. Powerful as his account of the emergence 
of the modern prison may be, in order to continue this line of inter-
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pretation and bring it to bear on the present we must pay attention 
to how its theoretical consequences might counterpoise its insights. 
From a Foucauldian perspective, the explanation for these prac-
tices as a recalcitrant remnant of old times or as something that has 
been reactivated (especially via the deployment of racism) within 
what has evolved into a primarily biopolitical power regime re-
mains perfunctory and inadequate.38 In fact, Foucault’s statement 
that the coexistence of the machinery of death and the political 
concern for life constitutes “one of the central antinomies of our 
political reason” is indicative, in my view, of the way in which he 
himself admits the inadequacy of his own theoretical position con-
cerning sovereignty.39

The problem is not Foucault’s prioritization of those biopolitical 
forms of power whose emergence and operation he so effectively 
chronicles at the expense of sovereignty (a move that is understand-
able as both a rhetorical strategy and a political- theoretical imper-
ative that guides his work), but rather his misreading of sovereign-
ty as a purely juridical discourse of rights and prohibitions and his 
elision of the specifi c relationship that sovereign power establishes 
with bodies that it especially deems a threat. On one hand, the 
equivalence between sovereignty and the juridical leads Foucault 
to endorse a strict separation between the legal realm of the state 
and the corporeal realm of society. On the other hand, the loss of 
distinction among individuals subjected to power relations implies 
that Foucault is unable to specify the differential techniques that 
are regularly deployed by the state toward different categories of 
individuals, classifi ed according to how they threaten sovereignty.

Theorizing enforced disappearances requires us to insist on the 
signifi cance of both the state and those bodies that are swallowed 
into the arcana of the state, never to resurface again. In order to 
account for the secret prison as well as practices of torture and 
extrajudicial killing, it is clear that we need a more complex under-
standing of sovereignty than that available in Foucault’s thought. 
As a modest step toward this goal, we must question the purely 
juridical conception of sovereignty that tends to diminish its actual 
complexity and trace the theoretical sources of its differential rela-
tionship with those subjects it selectively designates as targets of its 
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legally bound punishment as well as those it chooses for unbound-
ed violence. We must also consider how sovereignty comes to be 
presented as a juridical discourse that erases its own violence from 
view. Pursuing this path, I argue, will bring us closer to recogniz-
ing the conceptual grounding for the erasing violence of enforced 
disappearance.

Juridical Sovereignty

As the fi rst theorist of modern sovereignty, Hobbes is also the au-
thor who occasions the juridical interpretation of sovereignty that 
achieves dominance among competing forms.40 Hobbes’s move 
toward the depersonalization of sovereignty, accomplished by de-
taching the constitution and exercise of power from the person-
al qualities of the prince and by grafting supreme power upon a 
“seat,” paves the way for the construction of a legal public order. 
The sovereign’s command is transformed into law, which becomes 
not only the force that binds together the citizens to the sovereign 
as subjects to his will, which they have authorized, but also the 
bulwark against the threat of the condition of war, which always 
already presupposes and continues to haunt the commonwealth 
as the constant threat of dissolution. Hobbes lends credence to a 
legalistic interpretation also because he expresses the moment of 
foundation of the commonwealth in the form of a contractual, 
hence legal, relationship (though sovereignty by acquisition, he ar-
gues, is equally legitimate and based on consent). With the contrac-
tual form, obedience to the law becomes an advantageous transac-
tion, which also allows the transcription of political confl ict into a 
problem of rights— the rights of the sovereign versus the rights of 
the subjects.

However, while Hobbes’s formulation constructs sovereignty as 
a juridical concept, the juridical sphere is in turn enabled and sus-
tained by the nonjuridical— violence or the disciplining threat of vi-
olence upon the bodies of citizens— which constitutes its conditions 
of possibility and reproduction. Violence is necessary to sustain the 
legal order, but more importantly, this violence is differentially reg-
ulated and customized according to its targets. In fact, when we 
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read Hobbes closely, we fi nd clues of a two- tier power regime that 
is defi ned with reference to its targets rather than the legality of 
its operations. Through the classifi cation of subjects, certain bodies 
are coded as appropriate targets of unbounded sovereign hostility 
and others as within the purview of limited, legal punishment.

How is this possible? After all, it is Hobbes who, by recognizing 
the nontransferable, inalienable right to self- preservation, grants 
certain liberties to subjects under sovereign rule, thereby inaugurat-
ing the liberal tradition. These liberties involve “the liberty to buy, 
and sell, and otherwise contract with one another; to chose their 
own abode, their own diet, their own trade of life, and institute 
their children as they themselves think fi t; and the like.”41 Hobbes 
also acknowledges that there are certain limitations to the obliga-
tion to obey, which stem from the right of self- preservation (e.g., 
self- defense in danger or captivity, not to execute any orders that 
involve hurting or killing oneself, not to self- incriminate, even to 
avoid fi ghting on the battlefi eld and killing others). Most impor-
tantly, the subject cannot be physically punished for a breach of 
the law, and his liberties cannot be rescinded without proving, in 
a court of law, that he is guilty. One must be “judged by public 
authority” in order to establish that he has committed a crime and 
that he not be subjected to harm “before his cause be heard, over 
and above that which is necessary to assure his custody” (l, 206, 
209). Once the criminality of the subject is publicly established, the 
punishment that the sovereign deems commensurate to the crime 
can be delivered. Hobbes underlines the importance of the equiva-
lence between the crime and the punishment so that the latter ful-
fi lls a disciplining function, “disposing men to obey the law” (l, 
207). Just as he warns against light punishments that may encour-
age more crime, he also cautions against punishments more exces-
sive than what is set forth in the law: “seeing the aim of punishment 
is not a revenge, but terror; and the terror of a great punishment 
unknown, is taken away by the declaration of a less, the unexpected 
addition is no part of the punishment” (l, 207, emphasis added).

At the same time, however, Hobbes also goes to great lengths 
to show that the liberty of subjects is consistent with the unlim-
ited power of the sovereign. Their liberty is not only defi ned by 
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what the sovereign allows (or, at least does not prohibit), but it 
also has no bearing on sovereign power, especially as a limiting 
force.42 Logically, the sovereign right of punishment cannot be lim-
ited by subjects, because it does not originate from their act of 
covenant; rather, it derives from the right of war (the sovereign’s 
right of war is merely enhanced by the individuals’ renunciation 
of their own right).43 The essence of sovereignty lies in the sword; 
therefore, “it may, and doth often happen in commonwealths, that 
a subject may be put to death, by the command of the sovereign 
power; and yet neither do the other wrong” (l, 141– 42). What is 
at stake for Hobbes is fi rst that the sovereign has already been au-
thorized by the subjects and thus refl ects nothing other than their 
own will, and second that once the commonwealth is formed the 
object of protection is no longer particular subjects but always the 
liberty of the commonwealth, or the subjects in their totality. Even 
if Hobbes’s sovereign were to punish an innocent subject, it would 
not be wrong, only inequitable, even though it is against natural 
law (l, 141, 209– 10). This is because the point of punishment, 
akin to the Athenian practice of banishing the illustrious citizens, is 
not necessarily “what crime he had done; but what hurt he would 
do” (l, 142). The sovereign right to kill is therefore predicated 
on the calculation of potential, not actual, hurt, which is directed 
at the commonwealth as a whole. The possibility of being sub-
ject to punishment is therefore ever present— certainly in the case 
that the subject disobeys or breaches the law, but also in the event 
that the sovereign considers the subject to present a potential harm 
to the commonwealth. Similarly, any room for disobedience that 
Hobbes seems to have granted based on the inalienable right of 
self- preservation is shown to have no effectivity in limiting the sov-
ereign right to punish these acts of disobedience (whether or not 
they are injurious), on grounds that they may bring actual or po-
tential hurt to the commonwealth and that such rights, where they 
do exist, may be rescinded if necessary: “When our refusal to obey, 
frustrates the end for which the sovereignty was ordained; then 
there is no liberty to refuse” (l, 145).

Nonetheless, scholars have argued that Hobbes (and the ensuing 
liberal tradition) maintains a sharp distinction between crime and 
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war, which is exemplifi ed by the dramatic difference between the 
subject and the enemy.44 While the subject has some rights, albeit 
without any constraining power on the sovereign, the enemy has 
none (except for the natural right of self- preservation). The right of 
war does not need to be bound by any limit except that of reason. 
The sovereign acts according to the right of war when he fi ghts a 
declared enemy. Hobbes maintains, “in declared hostility, all infl ic-
tion of evil is lawful” (l, 207). This is the case even if the enemy is 
innocent, “if it be for the benefi t of the Commonwealth” (l, 210).

However, the neat contrast between war and crime, between un-
limited and vengeful violence and lawful but terrorizing punish-
ment, quickly breaks down. Not only does punishment on preven-
tive grounds (potential harm) look a lot like the extralegal violence 
of “acts of hostility,” but the precarity of existing liberties, where 
the rights of the sovereign always trump the rights of the subjects, 
undermines the legal edifi ce. More important, Hobbes subsumes 
the liberty of subjects to the needs of sovereign power, whose end, 
defi ned as the survival of the commonwealth, becomes the justifi -
catory grounds for its self- perpetuation. This leads him to distin-
guish “fundamental” laws from those that are not fundamental: 
the former are the laws “without which the commonwealth can-
not stand,” whereas the latter are those “concerning controversies 
between subject and subject” (l, 191– 92). In line with this distinc-
tion, he posits that not all crimes are “equally unjust” (l, 199). 
The crimes based on the infringement of fundamental laws require 
special treatment.

The emblematic case that shows the continuity between the 
right of war and the right of punishment is the case of the rebel or 
the insurgent. Hobbes argues as follows:

If a subject shall by fact, or word, wittingly, and deliberately 
deny the authority of the representative of the commonwealth, 
(whatsoever penalty hath been formerly ordained for treason,) 
he may lawfully be made to suffer whatsoever the representative 
will: for in denying subjection, he denies such punishment as by 
the law hath been ordained; and therefore suffers as an enemy of 
the commonwealth; that is according to the will of the represen-
tative. (l, 207– 8)
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In other words, those who rebel against the authority of govern-
ment are equivalent to the enemies of the commonwealth. Their 
“acts of hostility against the Commonwealth” are greater crimes 
than those infringements that might be directed against other sub-
jects. Examples include the

betraying of the strengths or revealing of the secrets of the 
Commonwealth to an enemy; also all attempts upon the repre-
sentative of the Commonwealth, be it a monarch or an assembly; 
and all endeavours by word or deed to diminish the authority 
of the same, either in the present time or in succession: which 
crimes the Latins understand by crimina laesae majestatis, and 
consist in design, or act, contrary to a fundamental law. (l, 203)

In the punishment of rebels qua enemies, sovereignty does not dis-
criminate between the innocent and the guilty, and it knows no 
temporal limit. It punishes not with terror, but with vengeance; in 
fact, Hobbes contends, “the vengeance is lawfully extended, not 
only to the fathers, but also to the third and fourth generation 
not yet in being, and consequently innocent of the fact, for which 
they are affl icted” (l, 210). The judgment and violent treatment of 
the external enemy requires no due process, and neither does that 
of the rebel. Tarnishing the authority of government “by word or 
deed,” or worse, refusing submission, attracts the wrath of the sov-
ereign, which recognizes no bounds.

The implication we can draw from this discussion is not simply 
that the juridical sphere of rights and obligations is underwritten 
and sustained by violence. By examining sovereignty’s relationship 
to the enemy (entities that threaten the commonwealth from with-
out) and the rebel (entities that threaten the commonwealth from 
within), we can now observe how the juridical discourse of sov-
ereignty is always already penetrated by the logic of war, which 
endorses the destruction of those who threaten the commonwealth 
by sovereign violence lawfully, and yet, without due process, dis-
crimination, or limit. The discursive category “insurgent- rebel- 
traitor”— which undermines the binaries between the criminal 
and the enemy, punishment and warfare, and hence the inside and 
outside of the commonwealth— informs the transformation of in-
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dividuals who are subjects of rights into threats to the common-
wealth, threats that must be eliminated, preemptively if necessary. 
The confl uence of the criminal and the enemy in the rebel works as 
a justifi cation for the deployment of unregulated, indiscriminate, 
and boundless violence in the name of security. The juridical face 
of sovereignty seems to be reserved, then, for those law- abiding 
subjects (who are not deemed a potential threat) and delinquent 
subjects (whose breaches do not threaten fundamental laws). Here 
we have the conceptual foundations of a two- tier power regime, 
one punitive, the other vengeful, each defi ned with reference to 
its targets rather than the strict legality of its operations. Both are 
lawful, according to Hobbes, but insofar as the vengeful tier is not 
bound by any limits, it might be more appropriate to call it “ex-
tralegal” rather than “illegal.” Hobbes teaches us that extralegal 
violence, far from being an aberration, is a constitutive feature of 
modern state sovereignty, inscribed into its conceptual edifi ce.

In his analysis of the sovereign spectacle of punishment, Fou-
cault is astute to recognize the continuity between punishment and 
warfare; he argues, the “sword that punished the guilty was also 
the sword that destroyed the enemies” (dp, 48, 50). In terms highly 
reminiscent of Hobbes, Foucault interprets the sovereign’s spec-
tacular, corporeal response to Damiens the regicide as similar to 
an act of war, since “disobedience was an act of hostility, the fi rst 
sign of rebellion, which is not in principle different from civil war” 
(dp, 57). He thereby invites us to observe the convergence between 
the criminal and the enemy in the fi gure of the regicide. However, 
he fails to register this convergence with theoretical clarity. This is 
because he derives this unbounded violence from the similitude of 
the sword rather than the particular identity of its target: the status 
of the condemned as regicide (which squarely fi ts into the fi gure of 
the insurgent- rebel- traitor in Hobbes). Without paying attention to 
the political nature of Damiens’s crime, Foucault concludes that, in 
effect, there is an element of hostility in every punishment: “every 
crime constituted as it were a rebellion against the law and that the 
criminal was the enemy of the prince” (dp, 50).

This conclusion leads him to neglect the internally differenti-
ated power regime, especially the relationship of sovereign power 
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to bodies that are considered to be fundamental threats. Because of 
this reading, Hobbes comes to represent the paradigmatic case of 
the theory of sovereignty for Foucault, one that he vehemently crit-
icizes and sets his own work against. It is suffi cient to recall here 
Foucault’s programmatic pronunciations such as the need to “es-
chew the model of Leviathan in the study of power” and to “cut off 
the King’s head” in political theory (pk, 102, 121). The reduction 
of sovereignty to a juridical form of power is reinforced when Fou-
cault turns to the prison as the punitive site of popular sovereignty. 
In the prison, since the personalistic dimension of punishment is 
increasingly supplanted by the more anonymous stipulations of the 
laws and, of course, the diffuse mechanisms of disciplinary power, 
we move further away from registering the continuing relevance 
of the confl ictual relationship between sovereignty and its contes-
tants. Instead, we are left with a strict separation between the legal 
realm of the state and the corporeal realm of society, between po-
litical rule and domination, between contract and confl ict.

Politics of Erasure

As other scholars have argued, Foucault’s reading of Hobbes is 
“too restricted,” if not “misleading,” as it makes the contract cen-
tral to Hobbes’s thought without due attention to the logic of war 
that permeates his peaceful order.45 At the same time, while Fou-
cault’s “genealogical method of historicizing the ahistorical forms 
of political theory and pluralizing ‘universal’ forms of history is 
devastating to those models,” it does not do away with the prob-
lem of sovereignty.46 In my opinion, while the limitations that color 
Foucault’s interpretation of sovereignty are valid, the main insights 
of Foucault’s reading of Hobbes lie elsewhere.

In “Society Must Be Defended,” Foucault’s contention is to un-
settle the dominant interpretation of Hobbes as one of the “theo-
rists of the war in civil society” (the other is Machiavelli). Instead, 
he argues, Hobbes has “nothing to do with it” (smd, 18, 59). Stat-
ed differently, Hobbes is not the theorist of war, but instead the 
theorist that defi nitively severs domination from sovereignty, or the 
logic of confl ict from that of law in the analysis of power. Fou-
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cault’s attempt to contend with Hobbesian sovereignty enables him 
to provide a highly suggestive reading that illuminates how Hobbes 
presents sovereignty as a juridical form of power, which is the pan-
acea of confl ict, and how he achieves this equivalence by conceal-
ing sovereign violence from view. This reading supplies important 
clues for grasping not only how violence is erased but also how the 
erasing violence of sovereignty, exemplifi ed with great clarity in the 
practice of enforced disappearance, is discursively grounded.

In his critical engagement with Hobbes’s Leviathan, Foucault 
makes three related arguments that comprise what I will call a poli-
tics of erasure. First is the argument that Hobbes, like other jurists, 
abstracts from the materiality of human bodies, transforming the re-
lations of force between bodies into a formal discourse of rights and 
obligations. Rather than attend to the “material agency of subjuga-
tion insofar as it constitutes subjects,” Hobbes’s concern is to de-
lineate how the multiplicity of individual bodies can be unifi ed into 
one— a singular will and artifi cial body (smd, 28). Foucault writes:

In this schema, the Leviathan, being an artifi cial man, is no more 
than the coagulation of a certain number of distinct individuali-
ties that fi nd themselves united by a certain number of the State’s 
constituent elements. But at the heart, or rather the head, of the 
State, there is something that constitutes it as such, and that 
something is sovereignty, which Hobbes specifi cally describes as 
the soul of the Leviathan. (smd, 29)

The disembodiment, or the move from bodies to legal persons, is ac-
companied by the constitution of a unifi ed, public person, through 
the mechanism of authorization by which individuals enable the 
sovereign to bear their person. The construction of the sovereign 
political entity thus involves two moves, decorporealization and 
incorporation, through which the bodies of individuals are erased, 
and individuals are transcribed as abstract, right- bearing juridical 
subjects as they are included in the composite entity.

Foucault’s second argument concerns Hobbes’s famous state of 
nature as a state of war. Foucault underlines how the state of na-
ture not only enables the constitution of sovereignty but continues 
“even when the State has been constituted . . . as a threat that wells 
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up in the State’s interstices, at its limits and on its frontiers” (smd, 
90). However, he contends that the state of nature refers not to an 
actual war or confrontation but rather to a “theater” of representa-
tions, intimidations, and displays of a confl ictual readiness, “a sort 
of unending diplomacy between rivals who are naturally equal” 
(smd, 92). Foucault maintains: “There are no battles in Hobbes’s 
primitive war, there is no blood and there are no corpses. There are 
presentations, manifestations, signs, emphatic expressions, wiles, 
and deceitful expressions; there are traps, intentions disguised as 
their opposite, and worries disguised as certainties” (smd, 92). 
Thus, in Foucault’s reading, Hobbes’s solution to the problem of 
avoiding war is the regulation of the potential of confl ict by the 
juridical— more precisely, by way of the erasure of actual confl ict 
that lies at the foundations of sovereignty. While this is transpar-
ent in the arguments Hobbes provides for the commonwealth by 
institution (i.e., the social covenant), Foucault argues that it is even 
the case for commonwealth by acquisition, whose really violent 
foundations Hobbes erases by locating consent in the submission 
of the vanquished to their victors due to “the will to prefer life to 
death” (smd, 95– 96). Hence Foucault’s verdict on Hobbes: “it is 
as though, far from being the theorist of the relationship between 
war and political power, Hobbes wanted to eliminate the histori-
cal reality of war, as though he wanted to eliminate the genesis of 
sovereignty” (smd, 97).

Third, Foucault contends that Hobbes renders invisible the ac-
tual bloody history of conquest and civil war, of the Norman Con-
quest and the rebellion of Puritan revolutionaries, which consti-
tute the unspoken historical context that frames his theory. Even 
further than eliminating the memory of confl ict, Hobbes’s point 
is to eradicate the very possibility of confl ict. He therefore argues 
against the popular discourse of confl ict, of “permanent civil war,” 
contemporaneous with him. This is a discourse that utilizes the 
memory of conquest and domination in order to assert and jus-
tify the necessity of struggle and rebellion.47 Pace Hobbes, this dis-
course approaches power as domination with the claim that

any law, whatever it may be, every form of sovereignty, whatever 
it may be, and any type of power, whatever it may be, has to 
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be analyzed not in terms of natural right and the establishment 
of sovereignty, but in terms of the unending movement— which 
has no historical end— of the shifting relations that make some 
dominant over others. (smd, 109)

If we follow Foucault’s reading, we observe in Hobbes three 
theoretical moves, three different erasures: of the body, of the con-
fl ictual actuality of the political, and of history. The body becomes 
the subject of rights, confl ict becomes covenant, and the histori-
cal knowledge of conquest becomes an ahistorical peace secured 
by sovereignty. This reading allows Foucault not only to construe 
Hobbes as the advocate of the neutralization of the political by 
way of equating it with the juridical and by characterizing the ju-
ridical with the absence of violent confl ict. It also gives ammuni-
tion to Foucault’s own interpretation of sovereignty as a juridical 
form of power. However, Foucault’s otherwise highly illuminating 
account remains inattentive to the implications of the politics of 
erasure he thereby identifi es in Hobbes’s discourse.

For, as we have already seen, it is precisely in the continuity that 
Hobbes establishes between the right of war and the right to pun-
ish, as he undermines the distinction between the enemy and the 
criminal through the category of the rebel- insurgent- traitor (which 
in turn Foucault ignores), that Hobbes recognizes the antagonistic 
reality of the political and counteracts the consequences of the era-
sures he undertakes. What Foucault overlooks is that confl ictuality 
in the relation between the insurgent and the Hobbesian sover-
eign is preserved in the realm of civil society. This antagonism, far 
from being severed or neutralized by law, is rather inscribed as the 
core— the fundamental law— that requires continuous and vigilant 
enactment. Even as Hobbes speaks of the rights of subjects, seem-
ingly dramatically separated from their corporeality by the power 
of abstraction, the bodies come to haunt the sovereign at every re-
fusal to obey, every infringement of the law, every desertion from 
the battlefi eld, and, most certainly, every act of revolt. The precar-
ity of the covenant is such that it must be preserved, not only with 
utmost force against actual transgressors but also with a proactive 
and preemptive calculation of potential harm. Finally, the memo-
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ry of past injuries, conquest, and domination— which shapes the 
judgment of men to decide for themselves what is good and what 
is evil— and the potential of historical knowledge to reactivate con-
fl ict are so hard to eradicate that the sovereign must constantly 
guard against “the poison of seditious doctrines” that can enfl ame 
disobedience (l, 214).

Why, then, all the trouble with the discursive erasures which, 
even as they operate, produce effects that are incomplete, or at 
least, not without the presence of countervailing effects? The an-
swer, I think, lies in the performative nature of these erasures, 
through which Hobbes shows that sovereignty is not the absence 
of violence, discipline, or domination but the ability to assert their 
erasability as the ultimate proof of power. The politics of erasure is 
not an obliteration, an “elimination,” which is the word Foucault 
uses; rather, it is an invisibilization. It renders bodies, violence, and 
history invisible; it conceals them behind the facade of law. The 
politics of erasure that is operative in Hobbes’s discourse does not 
imply that Hobbes bifurcates domination from sovereignty; to the 
contrary, it is proof that he equates sovereignty and domination 
precisely by erasing their difference. This elision allows Hobbes 
to conceal the bifurcation within sovereignty; the two- tier, differ-
entially targeted power regime is presented as a unitary and non- 
contradictory whole. Sovereign power is not the equivalent of law 
just because it assumes and appropriates the language of law; rath-
er, it appropriates that language insofar as it is powerful enough to 
render invisible, if not irrelevant, the constantly threatening reality 
of confl ict through a legally sanctioned eradication of that con-
fl ict. Sovereignty performs the erasure of embodiment not because 
bodies no longer exist but because their representation in abstract 
legal form is an index of the consolidation of power over bodies. 
Finally, sovereignty’s construction of its own history vis- à- vis the 
memory of confl ict is the refl ection of its self- vindication, which 
requires the suppression of competing narratives. Hence, the pro-
found conclusion that Foucault omits, in my opinion, is that the 
discourse of sovereignty involves the performative erasure of its 
own foundations, precisely in light of its accurate recognition of 
those foundations. If this erasure is constantly being undermined 
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by those foundations, bringing into light the bodies, the violence, 
and the sedimented histories of confl ict, it is also being reproduced 
by the reenactment of sovereignty on the body of the insurgent, 
which acts as a remainder and reminder of the imperfect juridical-
ization of sovereignty.

Conclusion

I want to draw two main conclusions from the above discus-
sion. First, the politics of erasure that Foucault helps us locate 
in Hobbes as the neutralization of confl ict, while broadly correct 
and insightful, does not refl ect the countervailing tendencies in 
Hobbes’s thought, which come to the fore in the performativity 
of his discourse. Second, Foucault’s inattentiveness to the conver-
gence between the enemy and the criminal in the fi gure of the in-
surgent in Hobbes leads Foucault to lose sight of both the ways 
in which disobedient subjects uphold the confl ictuality of politics 
and how specifi c bodies become the primary targets of extralegal 
sovereign violence. These two strands converge in suggesting the 
necessity of a deeper refl ection on the multifarious ways in which 
sovereignty and domination, law and war, contract and confl ict 
are intertwined— a dimension that Foucault’s work and its legacy 
tend to sever.

Thinking these two conclusions together helps us explore both 
Hobbesian sovereignty and Foucault’s conception of sovereignty in 
a new light. What are the theoretical ramifi cations of this reading? 
First, and most noticeably, it suggests that there is a politics of era-
sure at work in the discursive foundations of modern sovereignty. 
Sovereign power continues to reproduce and enact itself by subju-
gating, punishing, and eliminating bodies, while sustaining a jurid-
ical form in which these acts are legitimated by reference to the lib-
erty of the commonwealth and rendered invisible by the discourse 
of rights and obligations. In addition to helping conceal the rela-
tions of force in civil society, this erasure makes it diffi cult to detect 
the differential relations that sovereignty establishes to the subjects 
that it categorizes and selects as targets of special treatment.

Second, if we are to concede that erasure is a feature of 
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sovereignty— as an objective, desire, and performance— we must 
consider its immanent repercussions for the insurgent’s body. To 
the violability, torture, and destruction of this body, we must now 
add its erasability from existence, as the ultimate practical proof 
(and fantasy) of power. As it constructs the category of the rebel as 
a subject without rights and worthy to be destroyed as an enemy, 
Hobbesian sovereignty arrogates to itself the power not just to tor-
ture and kill in the form of a terrifying public spectacle but also to 
abduct and arbitrarily detain bodies, to torture and kill them in 
secrecy, and to hide or get rid of the remains, thus practically eras-
ing them out of existence. The specifi cally erasing form of violence 
involved in the practice of enforced disappearance can thus be bet-
ter understood as an extension of the sovereign politics of erasure.

Third, the problem of enforced disappearance, from the perspec-
tive that grants sovereignty a politics of erasure, appears not as an 
extreme form of “exception” but rather as the logical consequence 
of the theoretical parameters that sanction the deployment of vio-
lence as a right of war which knows no limit and which is indistin-
guishable from the right to punish. Insofar as sovereignty’s ability 
to erase its own foundations is a constitutive performative gesture 
crucial for its self- presentation as a juridical form of power, the 
phenomenon of enforced disappearance appears less as an aberra-
tion than as the integral dark side of the kind of power Hobbes so 
cogently envisioned. As a result, the insurgent’s body becomes the 
surface upon which sovereignty imprints its mark— a mark written 
with an ink that erases itself as well as the surface out of existence. 
The impunity with which sovereign power acts is inseparable from 
the performative and actual erasures through which it (recurrently) 
brings itself to being.

If this discussion allows us to situate the problem of enforced 
disappearance within a problematic of sovereignty, it also directs 
our attention to the practices of sovereign violence that have their 
own historicity. Foucault has already persuasively shown us how 
punishment takes increasingly hidden forms, as manifest in the 
transition from the public spectacle of torture to the panoptic pris-
on. Today we can interpret the emergence of the global war prison 
whose location is diffi cult to know, whose prisoners are ghosts, and 
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whose practices of violence leave marks more diffi cult to observe 
as an intensifi ed continuation of this tendency of invisibilization. 
However, what characterizes the present is also much more com-
plicated than what a linear trajectory toward greater invisibility in 
punitive practices would tend to suggest. This is because the invis-
ibility of punishment is now accompanied by a novel logic of pre-
ventive risk management whose arbitrariness is based less on the 
sovereign’s arbitrary decision than on the specialized judgment of 
those responsible for security enforcement. The resort to a “state 
of exception” and the claims to historical exceptionalism have 
thus reinforced the absolutism inherent to modern sovereignty— 
however democratic— whose roots can be sought in Hobbes. How-
ever, whereas the absolutism of Hobbesian sovereignty resorted to 
corporeal, individuated violence as the transparent function of a 
logic of war, the absolutism of contemporary governmentality, 
which entails a contradictory amalgamation of sovereignty and 
biopolitics, resorts to corporeal, individuated violence as the func-
tion of security. It utilizes the traditional prerogatives of sovereign 
power but fertilizes them with new technologies— the alterization 
of populations, their partitioning and hierarchization, their selec-
tive targeting and specialized management— which are grounded 
on predictions regarding a radically uncertain future that they 
thereby seek to bring under control. As a result, the invisibiliza-
tion of traditional sovereignty, which could involve the selection 
of targets based on potential as well as actual hurt, is not only ac-
centuated, but it is also transformed into a function of preemptive 
targeting based on algorithms of surveillance technologies, which 
now increasingly replace or permeate legal mechanisms. Here we 
have a biopoliticized sovereignty whose absolutism is based on the 
desire not to govern contingency but to eliminate risk proactively 
through technologically ever more sophisticated forms of erasure.

Today the attempt to regulate the extralegal violence of sover-
eign power generally, and enforced disappearance specifi cally, by 
means of international law is a venerable effort; however, it faces 
a tough struggle. The contradiction is that this effort implies plac-
ing faith in the voluntary self- limitation of sovereignty; sovereignty 
is in effect asked to concede to a law that challenges the very un-
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boundedness and plenitude of power. While the Declaration on the 
Protection of All Persons from Enforced Disappearance, adopted 
by the un General Assembly in 1992, has been helpful in defi ning 
enforced disappearance as a violation of basic human rights, its 
practical infl uence has been limited precisely due to its lack of en-
forcement power. Nonetheless, it has served the important goal of 
increasing public awareness as well as adding visibility and interna-
tional legitimacy to the struggles of the families of the disappeared. 
By contrast, the International Convention for the Protection of All 
Persons from Enforced Disappearance has entered into force in De-
cember 2010, upon the completion of twenty ratifi cations.48 How-
ever, with ninety- three signatories to date, the convention only has 
forty- two signatories that have ratifi ed it and, still less, only sev-
enteen signatories that have agreed to recognize the competence of 
the Committee on Enforced Disappearance (ced), the international 
body stipulated by the convention to monitor states and receive 
individual and interstate complaints.49 Perhaps not surprisingly, 
states have shown no enthusiasm for this convention. Moreover, 
the reluctance to sign is exhibited not only by states that have a 
well- established and prominent record of human- rights violations 
but by those very states that defi ne themselves as champions of lib-
erty and human rights.

For example, when asked about the government’s intention to 
sign in 2007, Under Secretary Lord Triesman remarked: “The UK 
did not sign the convention at the signing ceremony in Paris on 6 
February [2007] because the UK does not sign international trea-
ties unless it has a fi rm intention to ratify within a reasonable time 
frame.”50 When asked again in 2013, Under Secretary Merron gave 
an ambiguous answer, citing the complexity of legal issues involved 
in ratifying the convention and the government’s ongoing examina-
tion of these issues.51 Explaining why the US government had not 
signed the convention in 2007, State Department spokesman Sean 
McCormack remarked that the treaty “did not meet our expecta-
tions.”52 According to Human Rights Watch, “Prior to the adop-
tion of the convention, the Bush administration actively sought to 
undermine its protective provisions, including those on the disclo-
sure of detainees and by weakening the protection mechanisms en-
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shrined in the treaty.”53 Even though signing and ratifying the con-
vention would not have had a retroactive impact on the practices 
of extraordinary rendition and the “ghost detainees” kept in se-
cret prisons infamously affi liated with the Bush administration, the 
United States has continued to abstain from signing the convention 
(usr, 7– 8). On the other hand, other European countries initially 
reluctant to sign, such as Italy, Germany, Spain, Finland, and the 
Netherlands, have since then changed their position and become 
signatories. The revelation of secret detention centers on European 
soil and evidence regarding extraordinary renditions, supported by 
the formal report of the Parliamentary Assembly of the Council of 
Europe, might have played an important role in eventually shifting 
the overarching sentiment.54

If the lack of enthusiasm among states for the convention points 
to the perennial diffi culty of regulating sovereignty, especially its 
practices of violence, by means of international law, it also cautions 
against a naïve faith in the power of international law. While it is 
true that international law has some role in guiding the behavior of 
states by the establishment of norms and customary practices, it is 
far from an effective deterrent when it collides with sovereign will. 
The “war on terror”— and the sheer speed with which liberal states 
glided toward illiberalism, either by the promulgation of emergency 
laws or by the adoption of infra- legal and illegal practices of sur-
veillance that undermine existing rights— has not only reinforced a 
culture of impunity but also further eroded the hard- won achieve-
ments of international law.55 Instead, a constant condition of inse-
curity has become a regular instrument of political rule.

At the same time, however, it would be wrong to conclude from 
the ineffectiveness of international law or the strategic reluctance 
of states that sovereignty entails an unbounded plenitude of power. 
While the politics of erasure tends to give the impression of a self- 
reproducing plenitude, erasure is never complete; it leaves traces 
behind. The struggles of the families of the disappeared to make 
the disappeared visible, to keep alive the memory of those who 
have been subjected to the erasing violence of the state, are crucial 
in this regard.56 It is through their agency that the disappeared in-
sistently establish their presence and point to the profound impos-
sibility of sovereignty’s ultimate closure into a totality. The moth-
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ers, who stage protests in which they publicly reassert the bodies 
of the disappeared, at times by wearing the pictures of their disap-
peared children, put forth a “subject who refuses to die, a subject 
who has been reembodied and now cannot be killed.”57 Due to the 
mothers’ political refusal to forget, the bodies of the disappeared, 
the violence that was done to them, and their memory regain vis-
ibility, or at least resist being rendered completely invisible.58 The 
politics of erasure, which clashes with the incessant demand for 
justice voiced by the mothers of the disappeared, thus ricochets 
into a negation of the plenitude of sovereignty, if not also of sov-
ereignty itself.

The Saturday Mothers, who continue their weekly protest in 
Turkey, may not have yet been able to destroy the shield of impu-
nity that protects those individuals responsible for ordering, carry-
ing out, and covering up the enforced disappearance of thousands, 
nor to pressure Turkey into signing the international convention; 
however, they have cultivated a live public archive of erasing vio-
lence, a knowledge from below that counteracts the offi cial de-
nials. Their resolve in showing up week after week at the same 
location has kept the experience of the disappeared alive and pre-
vented it from succumbing to the oblivion of time. Their struggle 
has helped rescue individuals back from the fold of power in which 
they have been transformed into embodiments of the enemy, who 
are therefore worthy of destruction. The Saturday Mothers have 
recuperated the disappeared into the collective memory of the peo-
ples of Turkey and their ongoing struggle for democracy and jus-
tice. With other mothers around the world, they have shown us 
that it is possible to interrupt the politics of erasure, which is not 
only a practical tactic of sovereignty but also its discursive condi-
tion of possibility.
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